
DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE

Meeting date: 23 August 2018

From: Executive Director – Economy and Infrastructure

CA13/21 – APPLICATION TO CORRECT MISTAKEN 
REGISTRATION; PART OF VG113 CUMREW VILLAGE 
GREEN
1.0 EXECUTIVE SUMMARY

1.1 Cumbria County Council is the registration authority for common land 
and town or village greens under the Commons Act 2006.

1.2 An application has been received from Clarence Bowman Smith, 
Elspeth Smith and Tony James Smith to correct a mistaken registration 
in town or village greens register unit VG113 Cumrew Village Green.

1.3 The applicants claim that on the date of the provisional registration the 
land was covered by a building or was within the curtilage of a building 
and that since the date of the provisional registration the land has at all 
times been, and still is, covered by a building or within the curtilage of 
a building. The applicants seek by this application to have the 
Application Land removed from the register of town or village greens.

1.4 The purpose of this report is to request Members to make a decision as 
to whether the application should be granted and a correction made to 
the Council’s register of town or village greens. 

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 
IMPLICATIONS, AND LINKS TO COUNCIL PLAN

2.1 The relevant corporate theme is the creation and protection of a high 
quality environment for all. 

2.2 This matter is a decision-making process of a quasi-judicial nature. 
There should be no policy or political consideration given and any 
potential financial implication should be ignored. 

3.0 RECOMMENDATION

3.1 It is recommended that the Committee accepts the application and 
amends the Register of Common Land on the grounds that the land in 
question, on the date of provisional registration and at all times since 
that date has been covered by a building or within the curtilage of a 
building.



4.0 BACKGROUND

The Application:

4.1 On 17th May 2018 Cumbria County Council, as registration authority for 
common land and town and village greens, received an application under 
paragraph 8 of Schedule 2 to the Commons Act 2006 (“the 2006 Act”) on 
Form CA13 (“the Application”) from Clarence Bowman Smith, Elspeth Smith 
and Tony James Smith (“the Applicants”) to deregister land at Cumrew 
comprised in town or village greens register unit VG113 - Cumrew Village 
Green on the grounds that it was wrongly registered as a village green. A 
copy of the application is attached to the report at Appendix 1.

4.2 The Application relates to a parcel of land which forms part of VG113 and is 
referred to hereafter as the Application Land. The northern part of the 
Application Land comprises the walled front garden of Cumrew Farm’s 
farmhouse and the southern part of the Application Land comprises part of 
the driveway into the farmyard. A plan showing the boundaries of VG113 
and the Application Land is attached to the report at Appendix 2.

4.3 The land was provisionally registered as a village green on 12th June 1970 
under Section 4 of the Commons Registration Act 1965 pursuant to 
application number 1969 made on 31th December 1969 by Border Rural 
District Council. The provisional registration became final on 1st August 1972 
and the land became register unit VG113. 

4.4 The applicant claims that at the date of its provisional registration on 12th 
June 1970 the Application Land was either covered by a building or within 
the curtilage of that building. 

4.5 The applicant further claims that at all times since its provisional registration 
on 12th June 1970 the Application Land has been covered by a building or is 
within the curtilage of a building.

4.6 The building referred to in paragraphs 4.4 and 4.5 above is the farmhouse at 
Cumrew Farm, which is registered with the Land Registry under the title 
number CU207488 and in the ownership of the Applicants. A copy of the 
Title Plan is attached to this report at Appendix 3. 

4.7 The Applicant requests the removal of the Application Land from the register 
of town or village greens.

4.8  The following supporting evidence was submitted by the Applicant:

- Witness Statement of Edward Milburn Maughan dated 14th October 2017;

- Official copy of register of title and plan CU207488.

Copies of the said supporting evidence are attached to the report at 
Appendix 4.

4.9 On 4th June 2018 the Application was deemed to have been duly made and 
notice of the application was advertised on Cumbria County Council’s 
website and on the site of the Application Land. The notice was also sent to 
relevant parties in accordance with Schedule 7 of the Commons Registration 



(England) Regulations 2014 (“the 2014 Regulations”).  Anyone wishing to 
submit representations to the Application had until 17th July 2018 to do so in 
writing.

4.10 No objections were received.  

The Law:

4.11 Part 1 of the 2006 Act was implemented in Cumbria on 15th December 2014 
and allows applications to be made to amend the Commons Register. 

4.12 The Application is made under Paragraph 8 of Schedule 2 to the 2006 Act 
which states: 

“Buildings registered as town or village green

8 (1)If a commons registration authority is satisfied that any land registered 
as a town or village green is land to which this paragraph applies, the 
authority shall, subject to this paragraph, remove that land from its register of 
town or village green.

(2) This paragraph applies to land where- 
(a) the land was provisionally registered as a town or village green under 
section 4 of the 1965 Act;
(b) on the date of the provisional registration the land was covered by a 
building or was within the curtilage of a building;
(c) the provisional registration became final; and 
(d) since the date of the provisional registration the land has at all times 
been, and still is, covered by a building or within the curtilage of a building.”

The word “curtilage” is not defined by the 2006 Act, but has been considered 
by the Courts in the context of planning. A Planning Inspectorate decision 
provides that for land to be defined as curtilage it must be immediately 
surrounding the building, clearly defined as garden, driveway, lawn and 
garage and intimately associated with the building.

The application of the law to the facts and evidence of the Application:

4.13 The application complies with the formal requirements as to form and 
content contained in the 2014 Regulations.

4.14 The statutory criteria as set out above is considered in relation to the 
application as follows:

(a) the land was provisionally registered as a town or village green 
under section 4 of the 1965 Act: 

The land was provisionally registered as town or village greens register 
unit VG113 on 12th June 1970 under section 4 of the Commons 
Registration Act 1965 pursuant to Application No. 1969. This element of 
the criteria is satisfied. 



(b) on the date of the provisional registration the land was covered by a 
building or was within the curtilage of a building: 

The Applicant provided a Witness Statement from Edward Milburn 
Maughan who is 81 years of age and has lived in the parish of Cumrew 
and Carlatton all his life. In that Statement Mr Maughan states that he 
has known the Application Land for many years, both before and after its 
registration as a village green, and that it has always been the front 
garden of the farmhouse and the farmyard entrance at Cumrew Farm. Mr 
Maughan recalls that the wall surrounding the garden used to have iron 
railings built into the sandstone and states that the railings were removed 
during the Second World War. The bundle of documents attached to Mr 
Maughan’s Statement contains Exhibit ‘EMM3’ which is a photograph 
showing the stumps of the iron railings. I made a site visit and found the 
garden wall with the stumps of the railings still in situ, with the rest of the 
Application land being a concreted entrance into the farmyard situated 
between the farmhouse and the stone barn to its right.

Exhibit ‘EMM4’ of the bundle is an extract from a Second Edition1900 
Ordnance Survey Map which shows the farmhouse building in situ with 
the garden shown as enclosed. I have examined Ordnance Survey Maps 
dated between 1952 and 1957 which show the farmhouse with the 
Application Land being within its curtilage.

Copies of the O.S. Maps and site visit photographs are attached to this 
report at Appendix 5. 

In the light of the above I consider that, on the balance of probabilities, 
the Application Land was covered by or within the curtilage of a building 
at the date of provisional registration. It is my opinion that this element of 
the criteria is satisfied.

(c) the provisional registration became final:

The land section of register unit VG113 contains a note to say that the 
provisional registration became final on 1st August 1972. This element of 
the criteria is satisfied.

(d)  since the date of the provisional registration the land has at all 
times been, and still is covered by a building or within the curtilage 
of a building: 

I have examined O.S. Maps dated between 1977 and 1981. Cumrew 
farmhouse appears on all of those maps. I made a site visit and found the 
Application Land to be the walled front garden and the farmyard entrance 
within the curtilage of the farmhouse.

I consider that, on the balance of probabilities, the Application Land has 
been within the curtilage of Cumrew farmhouse at all times since 
VG113’s provisional registration. It is my opinion that this element of the 
criteria is satisfied.



5.0 LEGAL IMPLICATIONS

5.1 The Council has a statutory duty to keep a register of town or village greens 
and since the implementation of Part 1 of the 2006 Act, has the power to 
amend the register.  The Council’s Constitution at Part 2G 2.1) f) i) delegates 
this responsibility to the Development Control and Regulation Committee.

5.2 In considering the Application, Members must consider all of the evidence 
available to them, and must be satisfied that the evidence shows that each 
aspect of the statutory conditions set out at Schedule 2 Paragraph 6 of the 
2006 Act have been met.  The burden of proof in this regard is firmly upon 
the Applicant to provide the required evidence.  The standard of proof to be 
applied is the usual civil standard “on the balance of probabilities”, i.e. it must 
be more likely than not.

5.3 The role of this Committee is to reach its own determination on the matters 
of fact and law arising as a result of the Application.  It is for Members to 
determine the Application fairly, putting aside any considerations of the 
desirability of the land being registered as a village green or being put to 
other use.

5.4 Although the findings of the Officer Recommendations are for the Committee 
to proceed with determination and acceptance of the Application, the 
Committee is not bound to follow the Recommendation; providing that in 
reaching its decision it applies the correct legal principles and duly considers 
the evidence.  Therefore, Members are free to accept or reject any of the 
Recommendations in the report.  If the members reject the Officer findings 
and decide either not to determine the Application or to reject the Application 
and keep the Application Land on the register of town or village greens, the 
Committee should set out their reasons at the meeting. 

5.5 It should be noted that the Council may not refuse an application without first 
offering the applicant an opportunity to make oral representations.  
Accordingly, if Members reject the recommendation, such an offer will be 
made before a further report to Committee is made.  

5.6 All other legal considerations, issues and implications have been addressed 
within the detail of the report.

6.0 OPTIONS

6.1 The Committee may accept or reject the Recommendation in whole or in 
part.

6.2 If the Recommendation is accepted the registration authority will give effect 
to the determination by deregistering the Application Land, which will entail 
the addition of a registration amendment in register unit VG113 confirming 
deregistration of the part, and the amendment or preparation of a fresh 
edition of the register map showing the Application Land marked as 
deregistered. 

6.3 If the Recommendation is rejected the Application Land will remain 
registered as a village green.



6.4 Members should note that the decision of the Committee in relation to an 
application to amend the Register of Common Land is a legal decision and is 
not a matter of policy or discretion.

7.0  CONCLUSION

7.1 I am of the opinion that the Application has been validly made and that the 
evidence provided by the applicant supports the claim that the Application 
Land was wrongly registered as a village green. 

7.2 The Application received no objections.

7.3 I consider it reasonable that this Committee resolves that the town or village 
green register unit VG113 be corrected and the Application Land be 
deregistered.

Dominic Donnini
Executive Director – Economy and Infrastructure
30th July 2018

APPENDICES

Appendix 1 – Copy of Application CA13/21
Appendix 2 – Plan of Application Land 
Appendix 3 – CU207488 Title Plan
Appendix 4 – Copy of supporting evidence
Appendix 5 – Copies of historic maps and photographs from site visit

IMPLICATIONS

Staffing: None
Financial: There would be cost implications in the event of an 

application for judicial review, however the Council is the 
registration authority and therefore has a statutory duty to 
decide applications.

Property: None
Electoral Division(s): Corby and Hayton
Human Rights: The Council as registration authority has to make a 

decision in accordance with the law and in particular with 
the provisions of the 2006 Act, given these legal criteria a 
decision must reflect the legislation despite any other 
rights of individuals.

PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS

No previous relevant decisions

CONSIDERATION BY OVERVIEW AND SCRUTINY

Not considered by Overview and Scrutiny



BACKGROUND PAPERS

Commons Act 2006
Commons Registration (England) Regulations 2014
Defra Part 1 of the Commons Act 2006: Guidance to Commons Registration 
Authorities and the Planning Inspectorate 2015.
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